Introduction to the
CIArb Practice
Guidelines
How to handle interim measures and security for costs

"One of the main challenges for arbitrators considering applications
for interim measures is that the national laws and arbitration rules
rarely provide any procedural rules or guidance on how an application
for interim measures should be dealt with or what measures can be
granted and in what circumstances".
Rare for rules of arbitral institutions based in civil law jurisdictions, or
national laws of such jurisdictions to include express powers for arbitrators
to order security for costs, much less any guidance as to when or how.
Eg ICC Rules Art. 28:

Unless the parties have otherwise agreed, as soon as the file has
been transmitted to it, the arbitral tribunal may, at the request of a
party, order any interim or conservatory measure it deems
appropriate…
Both Interim Measures and Security for Costs applications are increasingly
common in an international arbitration context.
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What are the Practice Guidelines?


CIArb develops and publishes a variety of practice guidelines, in
arbitration, construction adjudication and mediation.



Currently 18 Guidelines covering all aspects of arbitration practice,
from interviewing of prospective arbitrators to drafting final awards.



Copies of the Guidelines can be downloaded for free from
www.ciarb.org.



These are based upon the latest thinking from leading practitioners
around the world and, as such, are regularly reviewed and updated.
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Interim Measures



A temporary order granted at any time prior to the issue of the
arbitral award.



In many cases an interim measure will be sought on an urgent basis by
a party to arbitration proceedings which seeks to maintain the status
quo pending the final determination of the matters in dispute.
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•

HK Definition - Cap 609 s.35:
(2) An interim measure is any temporary measure,
whether in the form of an award or in another form, by
which, at any time prior to the issuance of the award by
which the dispute is finally decided, the arbitral tribunal
orders a party to:
(a) Maintain or restore the status quo pending
determination of the dispute;
(b) Take action that would prevent, or refrain from
taking action that is likely to cause, current or
imminent harm or prejudice to the arbitral process
itself;
(c) Provide a means of preserving assets out of
which a subsequent award may be satisfied; or
(d) Preserve evidence that may be relevant and
material to the resolution of the dispute.”.
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Examples are given in Article 5 of the PG
i) measures for the preservation of evidence that may be relevant and
material to the resolution of the dispute;

ii) measures for maintaining or restoring the status quo;

iii) measures to provide security for costs; and

iv) measures for interim payments.
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Powers of the Court and the power of
the Tribunal


Sometimes (as in Hong Kong) the Court will have a parallel
jurisdiction:

Cap 609 s. 36: “Article 17A. Conditions for granting interim measures
(1) The party requesting an interim measure … shall satisfy the arbitral tribunal that: (a) Harm
not adequately reparable by an award of damages is likely to result if … not ordered, and such
harm substantially outweighs the harm … likely to result to the party against whom the measure is
directed …; and (b) There is a reasonable possibility that the requesting party will succeed on the
merits of the claim. ...
(2) With regard to a request for an interim measure [to preserve evidence] … the [above]
requirements … shall apply only to the extent the arbitral tribunal considers appropriate.”.

7

What Do the Guidelines seek to Say?
“This Guideline sets out the current best practice in international commercial
arbitration in relation to the arbitrators’ power to grant interim measures.”

Preamble to the Guidelines: When considering how to exercise this discretion [ to
order Interim Measures], arbitrators should bear in mind that they are not bound
to apply the procedures and principles developed in the national courts as these
may not be relevant or suitable for arbitration.
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The Same Approach as the Court?


In arbitration, usually no mandatory procedural rules as to how applications
for interim measures should be dealt with, or [strict] control over what
measures can be granted, or in what circumstances.



Gives arbitrators a wide discretion: as to procedures, and perhaps as to the
types of interim relief they may grant.



Frederick Sum Mun Kid v Auto Italia Limited - Deputy Judge Keith - 23
January 2017 “In any event, the principles relating to the granting of interim
measures in aid of an arbitration proceeding in Hong Kong are the same as
those for granting interlocutory injunctions pending the resolution of court
proceedings.”
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All Applications


Article 2 - Criteria for granting interim measures

1. When deciding whether to grant interim measures arbitrators should examine
all of the following criteria:
i) prima facie establishment of jurisdiction;
ii) prima facie establishment of case on the merits;
iii) a risk of harm which is not adequately reparable by an award of damages if the
measure is denied; and
iv) proportionality
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Applications and Rules


Rules may have specific provisions:
Uncitral Rules Art 26:
3. The party requesting an interim measure under paragraphs 2 (a) to (c) shall satisfy the arbitral tribunal that:…

[Harm not adequately reparable by an award of damages is likely to result … and substantially outweighs the harm
that is likely to result to the party against whom the measure is directed … and there is a reasonable possibility that
the requesting party will succeed on the merits of the claim]

ICC Rules – Art 28:
Art 28 has no procedure or specific requirement however:
The arbitral tribunal may make the granting of any such measure subject to appropriate security being furnished
by the requesting party.
Any such measure shall take the form of an order, giving reasons, or of an award, as the arbitral tribunal
considers appropriate.
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Article 2 (Cont’d)

A prima facie case on the merits;
It goes without saying that a party with a patently weak case should not obtain
interim measures which may well disadvantage the other party.

… satisfied on a very preliminary review of the applicant’s case that it has a
probability of succeeding on the merits of its claim; however arbitrators should not
prejudge the merits of the case.
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Article 2 (Cont’d)
a risk of harm which is not adequately reparable by an award of damages …
And: proportionality

…do not need to be satisfied that the harm will definitely occur, …. need to be
satisfied that there is a risk

When assessing the criteria, arbitrators should take great care not to prejudge or
predetermine the merits of the case itself.
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Reminders


Article 3 — Limitations on the power to grant interim measures

1. Arbitrators cannot grant interim measures requiring actions by third
parties.
2. Arbitrators do not have the power to directly enforce interim measures
they may grant.
3. Arbitrators cannot impose penalties for non-compliance unless granted a
specific power to do so by the arbitration agreement, including the
applicable arbitration rules and/or the lex arbitri
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Article 6 — Form of interim measures


1. Unless otherwise specified in the lex arbitri and the applicable arbitration
rules, arbitrators should grant interim measures in the form of a reasoned
procedural order.



2. Depending on the circumstances of the case, however, arbitrators may
consider it appropriate to grant interim measures in the form of an interim
award.
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Order or Award - Matters arbitrators
should take into account
(1) potential savings of time and costs,
(2) how best to achieve the objective …,
(3) the parties’ specific requests and comments,
(4) the likelihood of compliance with the measure,
(5) any requirements imposed in the … arbitration rules and/or the lex arbitri
and
(6) whether the courts in the place where the interim measures will be
implemented [do or do not] recognise and enforce a particular form of
arbitral decision.
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Duty to Review

Given the temporary nature of interim measures, if presented with new
evidence justifying a change to interim measures previously granted,
arbitrators may modify, suspend or terminate them.
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Article 7 — Ex parte applications
a) The majority of national laws and rules are silent as to whether an application for interim
measures needs to be notified to all the parties … and whether arbitrators can grant such
measures ex parte.
Laws and rules usually provide that both parties should be given a fair / equal opportunity to
present their case, which has been interpreted as precluding ex parte applications.
b) However, in cases of extreme urgency or where an element of surprise or confidentiality is
required to make the order effective
Appropriate safeguards should be put in place to protect the interests of the party that is not
heard, including making the necessary arrangements for that party
(1) to be notified of any order made,
(2) to be given copies of any evidence and documents submitted in connection with the
application and
(3) to be given a fair opportunity to be heard as soon thereafter as is reasonably practicable.
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Security for Costs


Cap 609 S.56 General powers exercisable by arbitral tribunal



(1) Unless otherwise agreed by the parties, when conducting arbitral proceedings,
an arbitral tribunal may make an order … (a) requiring a claimant to give security
for the costs of the arbitration;



(2) An arbitral tribunal must not make an order … only on the ground that the
claimant is



(a) a natural person who is ordinarily resident outside Hong Kong; (b) [an
overseas company or association].



(3) An arbitral tribunal must … specify the period within which the order has to be
complied with; and may extend that period or an extended period.



(4) An arbitral tribunal may make an award dismissing a claim or stay a claim if it
has made an order … but the order has not been complied with within the period
specified … or extended...
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Article 1 — General principles

The General principles stated in Article 1 of the Guideline on Applications for
Interim Measures are equally applicable to applications for security for costs.
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2. When deciding whether to make an
order


The Tribunal should take into account the following matters:
i) the prospects of success of the claim(s) and defence(s) (Article 2);
ii) the claimant’s ability to satisfy an adverse costs award and the availability
of the claimant’s assets for enforcement of an adverse costs award (Article
3); and
iii) whether it is fair in all of the circumstances to require one party to
provide security for the other party’s costs (Article 4).
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Often a four-step process is appropriate:


if at the very start of an arbitration, begin by considering jurisdiction to
hear the dispute;



if the Tribunal has jurisdiction; then consider whether power to order
security for costs exists - considering the arbitration agreement, any
arbitration rules and the applicable national law;



if the power exists, decide the process for hearing the application and in
doing so they should, as always, ensure that both parties are given a fair
opportunity to present their case; and



Thereafter, consider the merits of the application.
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where there is a counterclaim


Necessary to determine the nature of the counterclaim and assess the merits
of such counterclaim along with the assessment of the (primary) claim.



If the counterclaim involves a matter which is distinct from the claim, or goes
significantly beyond that claim, or if the value of the counterclaim hugely
exceeds the value of the claim, then security may be ordered specifically in
respect of the costs of defending the counterclaim.



However, specific security should not be ordered in respect of a counterclaim that
is inseparable from or closely connected with the original claim.
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Article 2 — The prospects of success for
the claim(s) and defence(s)



Taking great care not to prejudge or predetermine the merits of the case
itself, arbitrators should consider whether, on a preliminary view of the
relative merits of the case, there may be a need for security for costs.
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Article 3 — Claimant’s ability to satisfy
an adverse costs award


1. Arbitrators should consider whether there are reasonable grounds for
concluding that there is a serious risk that the applicant will not be able to
enforce a costs award in its favour because:
i) the claimant will not have the funds to pay the costs awarded; and/or
ii) the claimant’s assets will not be readily available for an effective enforcement
against them.



2. If the arbitrators conclude that, for either or both of these reasons, there
is a real risk that the applicant will have difficulty enforcing a costs award,
then these factors favour an order for security, unless these factors were
considered and accepted as part of the business risk at the inception of the
parties’ relationship. …
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Article 4 — Is it fair to require security?



Consider the conduct of the party applying for security both before and during
the course of the arbitration to date and all of the surrounding circumstances
in order to determine whether it would be fair to require security.
So, for example, if the claimant’s lack of funds to pay a costs award has been
caused or contributed to by the conduct of the opposing party, such as delay in
payment of sums due or failing to perform its contractual obligations, the
arbitrators may conclude that it would not be fair to require security in those
circumstances.
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Article 5 — Form and Content of Order
1. A decision whether or not to require security for costs should be recorded in a reasoned
procedural order or an interim award.
2. Arbitrators should determine the amount of the security to be provided and should invite the
parties to agree on the form of security which best suits their needs.



The form of security and time for providing it

A broad discretion as to the type of security:
Some common forms are bank guarantee, parent company guarantee, bond, payments into escrow
account, liens on property, insurance coverage, an assignment of a financial instrument, deposit
with an independent stakeholder (such as an arbitration institution), or a joint account controlled
by the parties’ lawyers.



Consequences of non-compliance
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Conclusions



Understand the Guidelines.



Put them in Context.



Tell the Parties?
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